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No. 13471.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

John E. Savage,

vs.

The Lorraine Corporation,

Appellant,

Appellee.

BRIEF FOR APPELLANT.

Statement as to Jurisdiction.

Appellee The Lorraine Corporation, a Nevada corpora-

tion, brought this suit in the District Court of the

United States in and for the Southern District of Cali-

fornia, Central Division, against Appellant John E.

Savage, a citizen and resident of the State of California,

to restrain the appellant from foreclosing a chattel mort-

gage on personal property and a deed of trust on real

property worth $100,000.00 to secure a note executed by

appellee to appellant for $40,542.50 and interest and

for an accounting to determine the exact amount due

by appellee to appellant [R. 3-8].
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Appellant filed his answer alleging that the balance due

on said note was $28,238.67 and that appellee was further

indebted to him in the amount of $8,471.60 [R. 14, 16].

Judgment was entered on May 12, 1952, denying appel-

lant's claim of $8,471.60 [R. 25-26]. Appellant's mo-

tion for a new trial was denied on June 2, 1952 [R. 30],

Appellant's Notice of Appeal was timely filed on June

10, 1952 [R. 30-31], and an Undertaking for Cost Bond

on Appeal was filed on June 10, 1952.

There is a diversity of citizenship between appellant

and appellee and the subject matter of the action is in

excess of $3,000.00 exclusive of interest and costs.

The District Court had jurisdiction under Section 1332

of the United States Code of Judiciary and Judicial Pro-

cedure (U. S. C. A. 28: 1332). This Court has juris-

diction under Section 1291 of the United States Code

of Judiciary and Judicial Procedure (U. S. C. A. 28:

1291).

The pleadings and proceedings necessary to show the

existence of the jurisdiction are the Complaint [Pars.

I, II, IV, V, VI, X, XI and XIII; R. 3-9], the Answer

[Pars. IV, V, VII and IX; R. 23], the Judgment

[R. 25-26], the order of the District Court denying

the appellant a New Trial [R. 30-31], and the Under-

taking for Cost Bond on Appeal [R. 31-33].
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Statement of the Case.

This action was brought by appellee against appellant

and The Trianon Company to restrain the foreclosure

of a note secured by a chattel mortgage and deed of

trust executed by appellee to appellant. Said note was

in the principal sum of $40,542.50, upon which there

was a balance due of $28,238.67 plus interest. The com-

plaint alleged that appellant had misappropriated funds

of the appellee in an undetermined amount, and asked

for an accounting to determine the amount due.

The appellant answered, denying all misappropriations

and setting forth his claim for services rendered and

moneys expended totalling $8,471.60.

During the course of the proceedings, The Trianon

Company appeared and by cross-complaint alleged its

ownership of said note and sought to foreclose said chat-

tel mortgage and deed of trust. Subsequently The

Trianon Company was paid the amount due on said note

and dismissed its cross-complaint.

At the opening of the trial in the District Court,

appellee's counsel stated to the Court that the only items

he questioned were the attorneys' fees and expense moneys

paid by appellee to its attorneys in January, 1944 [R.

35]. The District Court found said payments to have

been properly made and that such payments did not con-

stitute misappropriations on the part of the appellant

[Findings of Fact No. V; R. 23] and rendered judg-

ment accordingly [Judgment; R. 26-27]. No appeal has



been taken by appellee from said Finding of Fact and

Judgment.

The only issue remaining in the case is the claim of

appellant for his services rendered and moneys expended

in the said amount of $8,471.60 and interest. The Dis-

trict Court found the appellee not indebted to the appel-

lant in any amount on account of any services rendered

or money expended [Findings of Fact No. VII; R. 24]

and rendered judgment accordingly [Judgment; R. 26-27].

Appellant filed a Motion for a New Trial on account

of said Findings of Fact and Judgment [R. 26-29]

which was denied by the District Court [R. 30] and

thereafter duly filed his Notice of Appeal [R. 30-31]

and Cost Bond on Appeal [R. 31-33].

On June 25, 1942, appellant John E. Savage was

elected president of The Lorraine Corporation for the

unexpired term of Mr. Lawrence Cobb, resigned, whose

salary was $500.00 per month [R. 106, Pltf. Ex. 1,

R. 133]. At that time the affairs of The Lorraine

Corporation were in bad shape: they didn't have any

money, they didn't have any machinery equipped to do

the work for the Government they were making, they

owed the United States Government $24,711.57 for un-

paid income taxes and for which the Internal Revenue

Department had filed its lien, had seized the property

of The Lorraine Corporation, had placed a custodian

in charge and had posted notices of the sale of said

property. The Lorraine Corporation also was indebted

to its former president Lawrence Cobb in the amount

of $11,058.51. There were also owing overdue trade

acceptances of $3,868.40, accounts payable of $7,528.22,

a bank overdraft of $766.91 and miscellaneous items of

$5,604.31, making a total of overdue liabilities of $53,-

I
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537.95. Against this, The Lorraine Corporation had quick

assets of only $35,676.03 including cash on hand of

$75.00 [Pltf. Ex. 33 in Case No. 2990, Pltf. Ex. 14].

Appellant John E. Savage entered upon the performance

of his duties on June 25, 1942, and devoted practically

his entire time to the affairs of the corporation until

May 25, 1943, a period of eleven months. In addition

to the ordinary duties of his office, the appellant paid

the United States Government its claim in full, settled

the claim with Mr. Cobb for $2,000.00 and ending 1942

with a profit of $27.57 [R. 148-150]. For the first

five months of 1943 The Lorraine Corporation showed

a net profit of $46,573.12 [R. 136]. Mr. Savage did

not intend, when he performed these services, to perform

them gratuitously [R. 150] and he billed the corporation

only for the same salary as had been paid to his pre-

decessor as president of the corporation, whose unexpired

term he was filling, plus his expenses [R. 133].

On December 31, 1943, appellant presented to The

Lorraine Corporation his bill for said services in the

amount of $5,500.00 being for eleven months at the

rate of $500.00 per month, and for expenses amounting

to $1,650.00 making a total of $7,150.00 [R. 154]. On
January 5, 1944, the board of directors of The Lorraine

Corporation approved said bill and ordered it paid [R.

46-47] ; but neither said bill or any part thereof has

ever been paid [R. 155], and it appeared on the books

of the Receiver as an account payable [R. 128] and still

stands on the books of The Lorraine Corporation as an

account payable in the sum of $7,150.00 [R. 144].

On said January 5, 1944, the board of directors of

The Lorraine Corporation was composed of appellant,



John E. Savage, Earl C. Demoss and Wally Rutherford.

On May 25, 1943, Mr. Demoss held the proxy of Mr.

Lawrence Cobb, the owner of 50,000 shares of The Lor-

raine Corporation, the largest stockholder excepting Mr.

Savage and Mrs. Lorraine, and the former president and

a former director of the corporation [R. 133]. At that

time there was such hostility between Mr. Cobb and

Mr. Savage that they would not speak to each other [R.

136] ; and Mr. Cobb, who resigned, suggested that Mr.

Demoss, who had been the attorney for Mr. Savage in

a suit brought by Mr. Lorraine to restrain Mr. Savage

from voting stock in The Lorraine Corporation, be

elected a director in place of himself; Mr. Savage con-

curred in this, and Mr. Demoss was elected a director

of the corporation by the votes of the stock held by

Mr. Cobb and Mr. Savage [R. 133], and continued to

be a director until the receiver was appointed on January

20, 1944 [R. 40], and Mr. Demoss at all times attempted

to perform his duties for the welfare of the corporation

and to preserve its business [R. 137], and was not elected

at the instance and request of appellant John E. Savage

to carry out the wishes and desires of appellant John

E. Savage [R. 72, 133]. On January 5, 1944, Mr.

Wally Rutherford, who had purchased 18,875 shares of

stock of The Lorraine Corporation from Mr. Wagner,

a vice-president and director of said corporation, was

elected a director and vice-president to succeed Mr. Wag-

ner, resigned [R. 42-43]. Mr. Rutherford swore that

while a director he was not under the domination or con-
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trol of appellant John E. Savage or anyone else, but at

all times used his own judgment and discretion how he

should vote [Pltf. Ex. 14, Affidavit of Wally Rutherford,

verified January 9, 1944, in No. 2990, R. 141].

On May 25, 1943, appellant John E. Savage took over

the additional duties of general manager of The Lorraine

Corporation, which had theretofore been performed by

David G. Lorraine, who had been receiving $1,050.00

per month therefor [Pltf. Ex. 1] and the board of direc-

tors passed a resolution that the salary of appellant John

E. Savage as president and general manager be fixed

at $750.00 per month, with a provision for an increase

in salary in proportion to increased productivity under

an incentive plan [R. 108-110], namely, that said salary

be $750.00 per month where sales were less than $50,-

000.00 and $1,000.00 per month where sales were over

$50,000.00 per month up to $75,000.00 per month [R.

109-110]. Prior to the date of said meeting of May 25,

1943, the business done by the appellee was as follows:

January, 1943 $17,200.00

February, 1943 18,400.00

March, 1943 23,000.00

April, 1943 33,100.00

May, 1943 20,263.58

[Pltf. Ex. 14, R. 141, Pltf. Exs. 27 and 28 of No. 2990.]

The net result of the new arrangement to the appellee

The Lorraine Corporation was that the services for which

it had been paying $1,550.00 per month were thereafter

to be performed by appellant for $750.00, a net saving
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of $800.00 per month, or more than one-half. The

further provision for incentive increase was to the effect

that if appellant should increase the business to over

$50,000.00 per month (more than double the business)

he v^ould receive an additional $250.00 per month. That

is, if he succeeded in increasing the business to over

$50,000.00 per year, he would receive $1,000.00 per month

—still $550.00 per month less than the appellee corpora-

tion had been paying before May 25, 1943.

Under appellant's management the sales increased. The

business done thereafter was:

June $23,041.83

July 33,043.43

August 50,373.25

September 57,625.01

October 67,071.54

November 34,442.57

[Pltf. Ex. 14, R. 141, Pltf. Ex. 27 in No. 2990 and

Pltf. Exs. 2, 4 and 7 on Accounting in No. 2990.]

Appellee's attorney stated to the District Court that

he would furnish a statement from the books of appellee

corporation as to the gross earnings for December, 1943,

and January, 1944 [R. 161-162] but he has not done so.

Defendant's Exhibit B [R. 136] shows the monthly

net profit of the appellee corporation for January to

November, 1943, inclusive. It shows profits of $9,314.62

per month up to May 25, 1943, and of $16,888.18 per

month after May 25, 1943 [R. 136].

I
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The above mentioned tables show that appellant was

entitled to collect for his services under said resolution

of May 25, 1943, the following amounts:

June, 1943 $ 750.00

July, 1943 750.00

August, 1943 1,000.00

September, 1943 1,000.00

October, 1943 1,000.00

November, 1943 750.00

December, 1943 750.00

January 20, 1944 500.00

Total $6,500.00

Note: as figures for December, 1943, and January, 1944,

were not furnished we have taken the minimum salary

of $750.00 as the figure for those two months. Also

we have taken two-thirds of January, 1944, as the period

to be considered, as the receiver was appointed on January

20, 1944.

Appellant was paid on account of these services the

following amounts [R. 159] :

June 30, 1943 $ 750.00

July 28, 1943 750.00

August 25, 1943 750.00

September 22, 1943 1,250.00

November 3, 1943 1,000.00

December 31, 1943 1,000.00

Total $5,500.00
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This leaves a balance due Appellant for these services

of $1,000.00. The receiver was appointed on January

20, 1944, and his books carried the item ''Contingent

claims. Claim of John E. Savage for Salary January 1

to January 20, 1944, not determined" [R. 126]. As

stated above, in the absence of a statement of the books

as to the amount of business done in January, 1944, two-

thirds of the minimum monthly salary for the period

January 1-20 only is claimed by Mr. Savage.

The above mentioned items of $7,150.00 and $1,000.00

were authorized or approved by the board of directors

of appellee The Lorraine Corporation [R. 42, 46-47, 66,

Pltf. Ex. 2a, R. 42, 46-47, 66 and Pltf. Ex. 2d, R. 109-

110] and were just and reasonable as to the appellee

The Lorraine Corporation, at the times they were author-

ized or approved. Indeed, Mr. Cobb, who preceded Mr.

Savage as president of the corporation, stated on January

9, 1944: "That The Lorraine Corporation is now solvent,

that it is being properly managed for the first time since

October 3, 1935," the date Mr. Cobb first became a stock-

holder [Pltf. Ex. 14, R. 141, Affidavit of Lawrence Cobb,

verified January 9, 1944, in case No. 2990].

As to appellant's claim for $321.60: Appellant, as

president of The Lorraine Corporation, employed John

Linwood Harris, an examiner of questioned documents,

to examine the minutes of The Lorraine Corporation in

connection with certain alterations in the minute book

of The Lorraine Corporation relating to the withdrawal

of $1,500.00 of the funds of The Lorraine Corporation

[R. 160-161]. Mr. Harris submitted a bill for $500.00

for his services [R. 164]. Said item appears on the books
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of the receiver as an account payable [R. 128] and on

the books of The Lorraine Corporation as an account

payable [Pltf. Ex. 16]. Appellant settled said claim by

paying Mr. Harris $321.60 on July 14, 1944, but he has

never been reimbursed for such payment [R. 161].

The above mentioned items total $8,471.60, and are

the items referred to in appellant's answer and the denial

of which is the basis of this appeal. These items appear

on the books of the receiver, the audit report of the

books of The Lorraine Corporation made by Claude L

Parker, who was employed by the receiver to make an

audit and report of The Lorraine Corporation, and on

the books of The Lorraine Corporation, and were used

by said receiver and by The Lorraine Corporation in

making up the Income Tax Returns of the receiver and

of The Lorraine Corporation [R. 126, 128, Pltf. Ex. 16].

On January 20, 1944, a receiver was appointed for

The Lorraine Corporation, the Order Appointing Re-

ceiver enjoining all persons from "instituting or prosecut-

ing any action at law or proceeding in equity or admiralty

against the defendant in any court of law or equity"

[Pltf. Ex. 5].

The receivership was terminated and the receiver

discharged on December 24, 1945. This action was filed

on the same day and the summons and complaint were

served on appellant John E. Savage on December 28,

1945. Mr. Savage verified and served his answer on

December 29, 1945, and filed the same on January 2,

1946.
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Specifications of Error.

I.

The District Court erred in finding that the allega-

tions of Paragraph III of the complaint are true, being

Finding of Fact No, III, such finding being erroneous

for the reason that it is not supported by the evidence.

Said finding is to the effect that Earl C. Demoss and

Wally Rutherford were elected as directors of The Lor-

raine Corporation at the instance and request of appel-

lant John E. Savage for the purpose of serving upon said

board of directors to carry out the wishes and desires

of said John E. Savage, and that neither said Earl C.

Demoss or Wally Rutherford on January 5, 1944, owned

any interest in The Lorraine Corporation.

IL

The District Court erred in finding that it was not

necessary to make any finding of fact in respect of the

allegations in Paragraph I of the Answer, being Finding

of Fact No. VI, such finding being erroneous for the

reason that it is not supported by the evidence.

Said finding constitutes a refusal of the District Court

to find that Earl C. Demoss represented the interest of

Lawrence Cobb and held his proxy in The Lorraine

Corporation and was elected, as was Wally Rutherford,

a director for the sole and only purpose of promoting

the interests of the corporation, and its stockholders,

and not to carry out the wishes and desires or whims

and caprices of John E. Savage; that Wally Rutherford



—13—

was a stockholder of the plaintiff corporation when elected

a director and still was at the date the answer herein was

filed; that Earl C. Demoss, Wally Rutherford and John

E. Savage were all motivated solely and only to operate

and manage the affairs of The Lorraine Corporation for

the benefit of all interested parties and for no other

purpose.

III.

The District Court erred in finding that The Lorraine

Corporation is not indebted to the appellant John E.

Savage for services rendered from June 25, 1942, to

May 25, 1943, at the rate of $500.00 per month, or for

$150.00 per month for expenses, or for the sum of

$1,000.00, for services rendered for the month of January,

1944, or for the sum of $321.60 for monies laid out

or expended by the appellant John E. Savage, or for

any sum whatsoever, being Finding of Fact No. VII,

such finding being erroneous for the reason that it is

not supported by the evidence.

The uncontradicted evidence is that the appellant John

E. Savage was elected president of The Lorraine Cor-

poration on June 25, 1942, and thereafter for eleven

months devoted his entire time to the affairs of the cor-

poration, that his predecessor, to whose office appellant

succeeded, received $500.00 per month for his services,

that appellant never intended to perform his services

gratuitously, that he presented his bill for services and

expenses to The Lorraine Corporation, that the board

of directors of said corporation approved said bill and



—14—

ordered it paid, that it has never been paid and that

appellant has never been paid any amount whatsoever

either on account of said services or on account of said

expenses; that between May 25, 1943, and January 20,

1944, he performed the duties of president and general

manager of The Lorraine Corporation in pursuance of

a resolution of the board of directors passed on May
25, 1943, and for which he was entitled to be paid the

sum of $6,500.00. That only $5,500.00 has been paid

on account of said services, and there is still due therefor

the sum of $1,000.00; and that on July 14, 1944, he paid

John Linwood Harris on behalf of said corporation for

services performed by Mr. Harris for said corporation,

the sum of $321.60, and that he has not been reimbursed

for such payment in any sum.

IV.

The District Court erred in entering a judgment deny-

ing the prayer of appellant for judgment against appellee

in the sum of $8,471.60, and interest and costs, such

judgment being erroneous for the reason that the Find-

ings of Fact upon which it is based are erroneous as more

particularly stated in Specifications of Errors Nos. I,

n and HI hereinbefore set forth.

Summary of Argument.

The District Court erred in finding that appellee The

Lorraine Corporation was not indebted to appellant John

E. Savage for $8,471.60 and interest for services per-

formed and money expended, for the reason that said

finding is not supported by the evidence and is contrary

to law.
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ARGUMENT.

The District Court Erred in Finding That Appellee,

The Lorraine Corporation, Was Not Indebted to

Appellant John E. Savage for $8,471.60 and In-

terest for Services Performed and Money Ex-

pended, for the Reason That Such Finding Is Not

Supported by the Evidence and Is Contrary to

Law.

The evidence is uncontradicted that the appellant John

E. Savage was duly elected president of the appellee The

Lorraine Corporation on June 24, 1942, and served in

that capacity until May 25, 1943, a period of eleven

months. That as such president he performed services

and expended money to the total amount of $7,150.00

and that he has received nothing on account thereof.

That such services were of great value and benefit to the

appellee in that when Mr. Savage took over the presi-

dency of the corporation, its properties had been seized

by the Internal Revenue Department for unpaid income

taxes of $24,711.57, it had only $75.00 in the bank, its

sales for the preceding month were only $2,201.00 and its

net loss for that month was $6,081.08 [Pltf. Ex. 14, R.

141, Pltf. Ex. 33 in No. 3990]. Under appellant's man-

agement, the appellee corporation redeemed its properties

from the Internal Revenue Department, whom it paid in

full [R. 149] and ended 1942 with a profit of $27.57

[R. 148-150]. For the first five months of 1943 the

sales totalled $111,963.58 and the profits were $46,573.12

[R. 136]. [Pltf. Ex. 14, R. 141, Pltf. Exs. 27 and 2S

of No. 2990.]

That appellant submitted a bill for said services to

appellee corporation on December 31, 1943, asking for
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compensation at $500.00 per month, the same amount

which had been paid to his predecessor, to whose un-

expired term of office as president of the corporation the

appellant had been elected and for which period he had

served, plus expenses: which amount was duly approved

by the board of directors and ordered paid on January

5, 1944, but no part of which has ever been paid.

That on May 25, 1943, the board of directors of the

appellee corporation elected the appellant to be the presi-

dent and general manager of the appellee corporation

and fixed his salary as such president and general man-

ager at $500.00 per month for each month that when

sales were under $50,000.00, and at $750.00 per month

for each month when sales were over $50,000.00 per

month. Prior thereto the appellee corporation had been

paying the general manager alone $1,050.00 per month.

Under this arrangement, appellant was entitled to be paid

$6,500.00 for the period May 25, 1943, to January 20,

1944, but he only received $5,500.00. The sales for the

first six months of this period totalled $265,597.63 and

the profits amounted to $119,329.07.

That the item of $321.60 represented the sum advanced

by the appellant John E. Savage to John Linwood Harris

in settlement of his claim against appellee for $500.00

and appellant has never received any sum whatsoever by

way of reimbursement for such expenditure.

That neither the appellee The Lorraine Corporation

nor the Receiver have ever denied that said services were

rendered or that said expenditures have been made, and

that each of them carried said claims as accounts pay-

able on their books of account, and included them as

liabilities in their income tax returns.
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The only attack ever made on said claims is that the

resolutions of the board of directors in authorizing and

approving said transactions were not binding.

Section 820 of the Corporations Code of California

provides

:

''Directors and officers shall exercise their powers

in good faith, and with a view to the interests of

the corporation. No contract or other transaction

between a corporation and one or more of its direc-

tors (or between a corporation and any corporation,

firm, or association in which one or more of its

directors are directors or are financially interested)

is either void or voidable because such director or

directors are present at the meeting of the board

of directors (or a committee thereof) which author-

izes or approves the contract or transaction, or be-

cause his or their votes are counted for such pur-

pose, if the circumstances specified in any of the

following subdivisions exist

:

"(a) The fact of the common directorship or

financial interest is disclosed or known to the board

of directors or committee and noted in the minutes,

and the board or committee authorizes, approves, or

ratifies the contract or transaction in good faith

by a vote sufficient for the purpose without counting

the vote or votes of such director or directors.

''(b) (The fact of the common directorship or

financial interest is disclosed or known to the share-

holders, and they approve or ratify the contract or

transaction in good faith by a majority vote or

written consent of shareholders entitled to vote.)

"(c) The contract or transaction is just and rea-

sonable as to the corporation at the time it is author-

ized or approved.
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"Common or interested directors may be counted

in determining the presence of a quorum at a meet-

ing of the board of directors or a committee thereof

which authorizes, approves, or ratifies a contract or

transaction."

This provision was originally enacted in 1931 as Section

311 of the Civil Code, amended in 1933, and incorporated

into the Corporations Code in 1947.

In Caminetti v. Prudence Mutual Life Insurance Asso-

ciation (a Corporation), 62 Cal. App. 2d 945, at 951, the

president of the Corporation had served without any

resolution of the board of directors fixing his salary

and later presented his bill for back salary to the Cor-

poration, and the board of directors, which was composed

of himself, his wife and another, passed a resolution

approving a compromise as to the amount to be paid for

said services. The Court held (p. 951):

"An officer who renders beneficial service to a

corporation, without any lawful action of the board

of directors fixing his compensation, but under cir-

cumstances negativing an intent that they were to

be gratuitous, may recover the reasonable value of

those services. (Basset v. Fairchild (1901), 132

Cal. 637 (64 P. 1082, 52 L. R. A. 611); King v.

Grass Valley Gold Mines Co. (1928), 205 Cal. 698,

699 (272 P. 290).) Here it is clear that the services

were not intended to be gratuitous. The appellant

contends that the Fielders both waived any com-

pensation in excess of what they had already re-

ceived, but we find nothing requiring such a conclu-

sion. It is true the books of the association showed

no claim for further compensation and it does not
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appear that they made any express protest against

the amount received, but neither of these would

necessarily effect a waiver. It does not appear that

any of the payments were tendered or received as

full payment.

"If the payment to Mr. Fielder on the compromise,

when added to what he had already received for the

services covered by the compromise, resulted in his

receiving no more than the reasonable value of those

services, the compromise must be regarded as just

and reasonable."

There can be no question but that the resolutions of

the board of directors of May 25, 1943, and January 5,

1944, in authorizing and approving the claims of appel-

lant for his services and expenses were just and reason-

able, as to the appellee, The Lorraine Corporation at the

time they were passed by the board of directors, and are

final, and that appellant John E. Savage should be justly

paid for his services.

We respectfully submit that the judgment appealed

from is erroneous and should be reversed with directions

to enter a judgment in favor of appellant against appellee

for $8,471.60 with interest and costs.

Dated: Los Angeles, California, December 22, 1952.

Respectfully submitted,

August J. O'Connor,

Earl C. Demoss,

Attorneys for Appellant, John E. Savage,




